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approaching trains when looking would be unavailing on account of obstructions 
to the view. If injured in attempting to cross under such circumstances the pro- 
priety of his going upon the track is a question for the jury to determine. 

•5. Contributory Negligence — Burden of proof — Presumption. In an action 
for personal injuries inflicted by a defendant where the plaintiff has shown negli- 
gence on the part of the defendant, if the defendant relies on the contributory 
negligence of the plaintiff, the burden is on the defendant to prove it, unless it is 
disclosed by the plaintiff's evidence or may be fairly inferred from all the circum- 
stances; and, in the absence of such proof, the person injured must be presumed 
to have been without fault. 

6. Railroads — Public crossings — Listening — Failure to stop — Presumption. Driv- 
ing upon a railroad track at a public crossing at a slow gait, without stopping, is 
not evidence per se that the traveller did not listen for approaching trains. The 
negligence of the railroad company being established, in th« absence of evidence 
to the contrary, the presumption, though slight, is that the traveller did his duty 
in approaching the track. 

7. Verdicts — Contrary to evidence — Appellate court. This court has no power 
to disturb the verdict of a jury, as contrary to the evidence, unless satisfied that 
the evidence is plainly insufficient to sustain it. 

Kimball & Fink, Receivers, v. Borden. — Decided at Staunton, 
September 23, 1897. — Buchanan, J: 

1. Instructions — Evidence to support — Effect of misdirection. It is error to give 
an instruction which there is no evidence to support. It tends to mislead the jury 
by withdrawing their attention from the legitimate points involved in the issue. 
If the jury is misdirected it will be presumed that it affected their verdict, unless 
it appears from the whole record that the misdirection did not, and could not, 
have affected the verdict. 

2. Pleading — Duplkity-*— Special demurrer. Duplicity in a declaration can 
only be taken advantage of by special demurrer, and as special demurrers have 
been abolished in Virginia, duplicity is no longer a ground of demurrer. 

3. Pleading — Declaration — Communicated fires — Averments as to ownership of 
personal property burned. In an action to recover damages for a fire negligently 
communicated by the defendant, an averment in the declaration that the plaintiff 
was seised and possessed of a cooper's shop and warehouse which were destroyed 
by fire, and that in said houses and on the yard thereof was certain personal 
property also burned, is sufficient to show that said personal property was on the 
premises of the plaintiff and in his possession, and to sustain an action against a 
wrongdoer for its destruction, though the plaintiff's ownership ought to have been 
distinctly and positively averred. 

4. Instructions — Calling special attention to only part of the evidence. An 
instruction should not be given which calls special attention to a part only of the 
evidence and the particular fact or facts it tends to prove, and ignores the residue 
of the evidence and the facts it tends to prove. 

5. Railroads — Fires — Burden of proof. In an action against a railroad com- 
pany to recover damages for setting fire to the plaintiff's property, where it appears 
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that the fire was caused by inflammable material on the right of way of the com- 
pany, or by fire spreading from the right of way, the burden of proving negli- 
gence is on the plaintiff. But where the plaintiff has shown that his property 
was set on fire by sparks from the engine, and the right to recover is based on the 
negligence ofHhe railroad company in using engines with defective apparatus or 
equipments, or in negligently and unskillfully managing its engines, the presump- 
tion of negligence arises at once, and the burden is on the company to overcome 
that presumption. 

6. Railroads — Fires — Evidence of other recent fires. Where the question is 
whether a fire originated from sparks emitted by defendant's engines, evidence of 
the emission of sparks by defendant's engines at other times near the time of the 
accident is admissible as tending to prove that the fire was caused by defendant's 
engines, and also as tending to show a negligent habit on the part of defendant's 
agents and employees. 

Cromwell v. Commonwealth. — Decided at Staunton, September 23, 
1897. — Harrison, J: 
1. Electoral Boabds — Mandamus — Contempt — Habeas corpus. The members 
of an electoral board may be compelled by mandamus to perform the duties 
imposed upon them by law, and for failure to obey a peremptory mandamus may 
be punished for their contempt. The proceedings for contempt cannot be reviewed 
in the Court of Appeals on application for a writ of habeas corpus. 



Mutual Fire Insurance Co. of Loudoun County v. Ward. — 
Decided at Staunton, September 27, 1897. — Keith, P: 

1. Insurance — Knowledge of agent. An insurance agent who is authorized to 
receive and accept proposals for risks, to fix premiums, to receive payment, and to 
issue a receipt which shall constitute the person to whom it is issued a member of 
the company and act as insurance upon his property until such time as the appli- 
cation shall be laid before the executive committee or board of directors and be 
acted upon by them, is such an agent of the company that his knowledge, within 
the scope of his business as such agent, is the knowledge of the company. 

2. Insurance — Presumption as to powers of agent — Uncommunicated limitations. 
In the absence of evidence to the contrary, the assured has the right to presume 
that the powers of the agent of an insurance company who solicits his insurance, 
fills out the application, receives the premiums and issues a receipt therefor which 
is to act as temporary insurance until his application is passed upon by the com- 
pany, are co-extensive with the business entrusted to his care. This presumption 
cannot be overcome by proof of limitations on the powers of the agent not com- 
municated to the assured. 

3. Insurance — What knowledge of agent binds company — Facts relating to the 
risk, communicated to such an agent of an insurance company, as is described in 
the case at bar, before or at the time of issuing the policy in suit, bind the com- 
pany, whether communicated to it by such agent or not. 

4. INSURANCE — Clause against "other insurance" — Effect of agent's knowledge of 
"other insurance" — Estoppel. Notwithstanding the provision in an insurance 



